
The general damages argument
comes at the very end of your case. Most
trial lawyers believe it is always best to
argue general damages after you have
completed your argument on economic
damages. I agree with this approach and
believe the jurors respond better to a gen-
eral damages argument after they have
heard hard numbers for medical specials,
loss of earnings, loss of earnings capacity,
etc. Additionally, you can refer to the
expert-witness testimony on the economic
damages whereas you do not use expert
witness testimony on general damages. 

General damages considerations

Most trial lawyers believe that the
amount of general damages you should
ask for is based on many things. Some of
those considerations are as follows: Who
and where is your jury from? Who is the
defendant or defendants? How well did
your case go into evidence at trial? How
well did your client do on the stand?
How is the defense lawyer in the trial?
How did the damages testimony go dur-
ing the trial? These are just some of the
factors that go into consideration when
trying to decide an approach for your
general damages argument at trial.

Most people believe the general rule
is you do not want to overreach or over-
do the general damages argument part
of your case if it is a very thin liability
case. If you ask for too much money on
general damages on a thin liability case,
you run the risk of losing the jury on lia-
bility and/or percentages and/or getting a
defense verdict. There are exceptions to
this rule, but it is a pretty good rule to
follow in general.

Remember, the jury will be told
there is no fixed or absolute standard by
which to compute the monetary value of
general damages. The jury is told that
they are entrusted with vast discretion in
determining the amount of damages to
be awarded. 

Every case is unique and different
because your client is unique and different.

The parties in the case are unique and
different. There may be a governmental
entity, a school district or a sympathetic
defendant in your case that might affect
the way you approach general damages. 

Some lawyers argue that a general
damages award is the opportunity for
the jury to provide full justice for the
injured plaintiff. Many lawyers state
that they are not in the case at trial in
order to get partial or some justice but,
rather, full justice. Full justice requires
full compensation on all aspects of the
case including the issue of general 
damages.

CACI Jury Instruction 3905A

The key instructions for general
damages in CACI are 3900, 3902, 3905
and 3905A.

CACI 3905A sets forth the following:
PHYSICAL PAIN, MENTAL SUFFER-
ING AND EMOTIONAL DISTRESS
(Non-economic damage) 
(1) Past and future physical pain,

mental suffering/loss of enjoyment of
life/disfigurement/ physical impair-
ment/inconvenience/grief/anxiety/humi
liation/emotional distress [insert other
damages].
No fixed standard exists for deciding

the amount of these non-economic
damages. You must use your judgment
to decide a reasonable amount based
on the evidence and your common
sense.
To recover for future non-economic

damages, the plaintiff must prove that
he or she is reasonably certain to suffer
that harm.
For future general damages, deter-

mine the amount in current dollars
paid at the time of the judgment will
compensate [name of plaintiff] for
future pain and suffering. This amount
of non-economic damages should not
be further reduced to present cash
value because that reduction should
only be performed with respect to 
economic damages.

Using CACI in argument to jurors

Many trial lawyers like to make a list
board of all the types of things that are
compensable under CACI. Such a list
might include the following: Physical
pain, mental suffering, loss of enjoyment
of life, disfigurement, physical impair-
ment, inconvenience, grief, anxiety,
humiliation and other items that may
have come up on your case. Another 
list can be made of all of your client’s
injuries, scars and procedures, etc. This
list can blossom as the evidence is pre-
sented in your case and you want to keep
track of it during the trial so that you can
use it in your damages argument during
closing.

I almost always use a timeline to
demonstrate the general damages time
periods in an injury case. The timeline
should always have a section for past
damages from the date of the accident
until the time of the trial. Additionally,
the timeline should always have a future
damages section which shows the time
from the date of the trial to the end of
the client’s life expectancy. CACI has a
life-expectancy table that will be applica-
ble to your particular client that you can
use to calculate the future years for your
client. Obviously, you want to make the
past time period much shorter than the
future time period on your timeline. The
only exception to this might be if you
have an elderly client who does not have
long to live.

Once you put up a timeline on an
easel board or blowup, you can fill in
amounts or ranges of amounts based on
the evidence that was presented at the
trial. For example, you might want to
include a higher amount from the date
of the injury through the period where
your client was hospitalized, required
surgery or had extreme pain and issues
from the accident. 

Some lawyers use a per-year or per-
month amount while other lawyers use a
daily or hourly amount. You should choose

Arguing general damages at trial
CACI GIVES YOU THE ESSENTIAL TOOLS FOR QUANTIFYING GENERAL DAMAGES
TO THE JURY. HERE’S HOW TO USE THEM

About this Issue
Geoffrey S. Wells
GREENE BROILLET & WHEELER, LLP January 2018 Issue

       

Wells, Next Page



whichever you feel most comfortable
arguing and which best suits your case as
the appropriate approach for this type of
argument. It should always be based on
the evidence, the injuries and the facts
that were set forth concerning your par-
ticular client. There is no “one size fits
all” with respect to how you do the per
diem argument for a client on general
damages.

Once you have laid out the past 
and future general damages timeline
approach, it is always a good idea to then
show the actual verdict form to the jury

and explain how your timeline fits in
with the verdict form. Almost all special
verdicts have a section now for past and
future general damages. You should sug-
gest numbers and ranges for both of
those areas using your timeline as
demonstrative evidence during closing
argument to show the jury including pic-
tures, medical illustrations, testimony
about pain or family members who talked
about what your client went through and
when they went through it. An example
of what the verdict form looks like is set
forth above. 

The special verdict form

Regarding argument for loss of con-
sortium in general damages in the past
and in the future, once again you want to
set forth a timeline and talk about the
loss of love, companionship, comfort,
care, assistance, protection, affection,
society, moral support and loss of enjoy-
ment of sexual relations if that applies to
your case. A similar timeline can be used
for this argument as set forth above for
the injury argument. The one exception
is you want to watch out for areas that are
specifically not allowed for loss of consor-
tium damages such as personal services
and costs of lost earnings and other items
that cannot be used for loss of consor-
tium claims.
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a. Past Economic Loss

Lost Earnings $_________________________

Medical Expenses $_________________________

Total Past Economic Damages: $_________________________

b. Future Economic Loss

Lost Earnings $_________________________

Medical Expenses $_________________________

Total Future Economic Damages: $_________________________

c. Past Non-economic Loss, Including Physical 

Pain and Mental Suffering:

$_________________________

d. Future Non-economic Loss, Including Physical 

Pain and Mental Suffering:

$_________________________

Total Non-economic Damages: $_________________________


